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BpayHbIi JOroBOp - 3TO NpaBoBas hopMa NOCTPOEHUS UMYLLLECTBEHHbIX OTHOLLEHWIA
Mexay My>XeM U xeHol. brnarogaps 6payHomMy OOroBopy Cynpyru BripaBe U3MeHUTb
YCTQHOBJIEHHbIN 3aKOHOM peXXxuMm obLien coBMecTHON cobCcTBEHHOCTU. BpayHbIn 4OroBop
HanpaBJ/IeH Ha PEryMpoBaHNE HE TOJIbKO MMYLLLIECTBEHHbIX OTHOLLEHWUI, BO3SHUKAOLLINX
Ha MOMEHT ero 3akJIl04eHMNSs, HO N Ha OTHOLLUEHWUs, BO3HMKatoLWmMe B byayuiem.

3apoXxaeHne NHCTUTyTa 6padYHOro oorosopa Mo>XHo HabnwgaTh y>xe B Kogekce o bpake
n cembe Poccuinckon Coumanuctnyeckon ®epepatmsHon Cosetckonm Pecnybnuke,
KOTOPbIN Bbl1 OTMEHEH C BCTYMN/IEHNEM B 3aKOHHYO cnny CeMenHOro Kogekca
Poccuinckonm ®epepaunn. CornacHo ctatbe 40, rnaesbl 8 CemenHoro kogekca PO,
BpayHbIM 4OroBOPOM NPU3HAETCA COornalleHne nuul, BCTynauwmx B bpak, nam
cornalleHune CynpyroB, onpenensoLiee nMyLLecTBeHHble NpaBa U 0693aHHOCTK
cynpyros B bpake u (W) B caiy4ae ero pacTop>XeHus.

3aKOHHas BO3MOXXHOCTb 3aKJ1l04YMTb BpayHbIn OroBOp NosBmMaack y rpa>kgaH Poccun 1
MapTa 1996 r., c npuHaATUEM C NpuHATNEM CeMenHoro Kogekca Poccumnckonm depepaumnn.

OCHOBHOW (pyHKLMeN BpavyHOro AOroBopa SABASETCS PEryampoBaHmne NNYHbIX
NMYLLLECTBEHHbIX OTHOLLEHWIA CYNPYroB, B TOM CJly4ae, KOr[a 3aKOHHbIN PeXxnm
NMYLLLECTBa - COBMECTHbIN - He YCTPanMBaeT 04HOro UX No KakuM-mbo npuynHam.

Mo cBoen npaBoBon npupone 6payHbIN 4OrOBOP — rpaXkaaHCKo-NpaBoBas cAenka,
obnapatowasn Kak obwmmn anga nobon caenkm NnpusHakamm, Tak n cneymnguydecknmm. K
obw M NpnsHakKam OTHOCUTCS CTPOro onpenesieHHbIn CybbeKTHbIN COCTaB. Y4aCTHUKaAMMK
Aorosopa MoryT BbITb Cynpyru nnm nuua, Bctynatowume B 6pak.

OAHO3HAYHOCTb OnpeaesieHns NepBO KaTEropun He Bbi3biIBAET COMHEHUN, TaK KakK 3TO
L@, cocToAlMe B 3aperncTpupoBaHHom bpake. OfHaKo BTopas KaTeropus, «auua,
BCTynaume B 6pak», YeTKO He onpeaesieHa 3aKOHOM. YYNTbIBas, 4TO 6GpayHbI 0roBop
- 3TO HOTapWasibHO 3aBepPSEMbI OKYMEHT, HOTapuyc o6si3aH yo0CTOBEPUTLCS, 4TO
nmua, obpaTuBLUMECS K HEMY C LieJblo 3aKto4eHns 6padyHoro 4orosopa, BXOASAT B
KaTeroputo nunu, MoryLmnx 6biTe y4aCcTHMKaMN 6pavyHoro Aoroeopa.

N3HavyanbHO MOXXET Noka3aTbCs, YTO BbIACHEHME BOMPOCa CTaTyca Y4aCTHUKOB A0OroBopa
HEe MMeeT HUKAKOro NPUHLNNMANbHOrO 3HAa4YeHUs, Tak Kak bpayvHbIn 4OroBop,
3aKJIIOYEHHbIN 00 roCyAapCTBEHHOW perncrpaunm 3aknodeHns bpaka, BCTynaeT B CUy
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CO OHS rocynapCTBEHHON peructpaumm bpaka, kak Toro Tpebyet 4.2 n.1 c1.41 CK PO,
OnHako crnocobHOCTb K 3ako4YeHUto BpayHOro AoroBopa TeCHO CBsA3aHa Co
CMOCOBHOCTbLIO K BCTYMNNEHMIO B Bpak, 1 NO3TOMY BpayHbIn OrOoBOP MOXET BbiTb
3aKJIl04eH MeXay AeecnoCobHbIMU rpaXkgaHamMm, 4oCTuUrwmMmm 6pavyHoro BospacTa.

Takum obpa3om, B 0OT/iNYMeE OT APYTrnX CAEJSIOK UMYLLECTBEHHOI0 XapakTepa, bpayHbin
KOHTPAKT HOCUT MEXJINYHOCTHbIA XapaKTep, a 3HA4YUT, HE MOXKET ObITb 3aKJIl0O4YEH Yepes
nocpenHnKoB. BmecTe ¢ TeM, B YCTAaHOBJIEHHbIX 3AaKOHOM CJ/ly4asaX HECOBEPLUEHHONETHUM
MOXXEeT BbITb CHM>XXeH 6payHbI BO3pAcCT, 4TO, BNPOYeEM, He AaeT UM npasa
CaMoCTOoATesNIbHO - 6e3 yYyacTmna pogutenen - 3aka4atb 6pavHbI 4OroBop 40
rocyaapCTBEHHOW pernctpaunm 6paka. Mpu 3ToM y4yacTme poanTenen
HECOBEPLUEHHONIETHEr 0, Kak €ro 3aKOHHbIX NpeacTaBuTeNnen, UMeeT NocpeaHNYeCcKnin
XapakKTep Mexxay HecoBepLUeHHOJIETHUM 1 ero byayuwmm cyrnpyrom, a notTomy
HegonyCTUMO Npu 3aKto4YeHnn BpavyHOro KOHTpPakTa.

MoMnMo cybbekTa, y 6padyHOro Aorosopa ecTb NpeameT U 06BbeKT perysimpoBaHuUs.
O6beKkToM HpayvyHOro AOroBopa ABAATCA UMYLLECTBEHHbIE U aJIMMEHTHbIE NMpaBa U
06s13aHHOCTYM cynpyroB. NpeameTom 6pavyHOro A0roBopa ABJSIOTCA OTHOLUEHUS MO
NoBOAY NMPUHAAJEXXHOCTU UMYLLECTBA, N0 YNPaBJIEHUIO U PACTIOPSXKEHWIO UMYLLIECTBOM,
Nno ero pasfeny, NpefoCcTaBNeHNs COAEPXXaHUA NN aJIMMEHTHbIE OTHOLLEHUS.

Mpwn 3TOM, ycnoBms 6pavyHOro 4OroBopa MOryT OTHOCUTBLCS HE TOJIbKO K MMYLLLECTBEHHbIM
npaBam 1 0653aHHOCTSM, CYLLECTBYOLWMM Ha MOMEHT 3aKJ/Il0O4EHMS OrOBOPaA, HO U K TeM
npaBaM 1 0653aHHOCTSAM, KOTOpPbIE, BO3MOXXHO, BO3HUKHYT B ByayLiem npu
npuobpeTeHnn cynpyramum pasanyHoro MMyLLecTBa.

NpaBa 1 0643aHHOCTN CYyNpyros MOryT ObITb OrpaHNYeHbl CPOKaMN NN YCIOBUSMN, B
TOM YuCsie NINYHOro XapakTepa, He npoTusopedawnmm KoHcTtutyuum PO n CK PO.
NopobHoro poda ycsoBuSA CTaBAT CBOEN LiesIbio HE «BOCMMUTaHUE» Cynpyra uam cynpyrim
N He ynopagovyeHue NINYHbIX HEMMYLLEeCTBEHHbIX OTHOLWEHNI, HO BO34EeNCTBME Ha
NMyLLLeCTBEHHYIO cepy napTHepa. OQHaKo, HU 04HO 13 YCJIOBUW A0OroBOpa He A0JIKHO
CTaBUTb HM OLHOI0 U3 NAapTHEPOB B HebaronpmaTHoe NosioXKeHue.

B 6payHOM goroBope Cyrnpyru MoryT onpenenMTb CBOU nNpaBa U 0683aHHOCTU MO
B3aMMHOMY COZlepP>XaHunto, crnocobbl y4acTua B goxoaax Apyr Apyra, Nnopsanok HeceHus
KaXX[blM N3 HUX CEMENHbIX PAaCcX0[0B; onpeaennTb UMyLLECTBO, KoTopoe byaeT
nepenaHo KaXaoMy 13 Cyrnpyros B Cjly4ae pacTop>XeHus 6paka, a Tak>xe BKJYUTb B
H6payHbI foroBop Ntobble NHbIE MONIOXKEHUS, KaCcaloWMNecs NMYLLECTBEHHbIX OTHOLLEHUN
cynpyros. Mpu 3TOM HM OIVH U3 NAPTHEPOB He NMpPaBe OrPaHNYMBaTb KOHTPAKTOM



neecnocobHOCTb UM NpaBocnocobHOCTb APYroro cynpyra, ero rnpaso Ha obpaleHne B
CYA 3a 3alMTON CBOMX NpaB, NpaBa 1 06493aHHOCTN B OTHOLUEHUN AE€TEN UM BHOCUTb
NHble HebnaronpusaTHbIe 419 NapTHepa yCcJoBuUs.

HlaHHoe nonoxxeHne CeMenHOro Kofekca 0CTaBJ/IIeT HeEPa3bACHEHHbIM MOHATUE «KpaHe
HebnaronpusiTHoe MoJIoXKeHMe», YTO NOPOXKAAET ero pasIMyHoe TosikoBaHue. Tak,
Cy6bEKTUBHOCTb UCTOJIKOBAHNA MOXKET NPUBECTU CYNpPYyroB K Criopam, pa3peLlaemMbliM
ToNbKO B cyaebHoM nopsigke.

BpayHbIi 4OoroBop MoXXeT ObITb COBEpLUEH NoA oTNaraTesibHbIM NN OTMEHUTESIbHbIM
ycnoBueM. Hanpumep, npaBo o4HOro N3 CynpyroB Ha rnojiydyeHne Kakoro-nmbo
NMYLLLECTBA UN COAEPXXAaHNS MOXXET BO3HUKHYTb B onpefeneHHbix ycnosmsax. C apyromn
CTOPOHbI, BpayHbIM JOrOBOPOM MOXKET ObITh MPeayCcMOTPEHO, HaNMpuMmep, npekpaLllieHune
06513aHHOCTN OHOIO U3 CYMNpPYroB Mo NpeaoCcTaB/IEHNIO COAEPXKAaHMSA APYroMy Cynpyry
NpY BO3HMKHOBEHWN 06CTOATENLCTB HEFrAaTUBHOMO XapakTepa.

BpayHbIn 4OroBop MoXXeT OblTb M3MEHEH UK PaCcTOPrHYT B 060N MOMEHT no
TpeboBaHMO cyrnpyros. 3meHeHne n pacTop>xeHne 6padHoOro orosopa NPONUCXoaunT B
TOW Xe (hbopMe, 4TO U ero 3akJ4veHne, To eCTb B MMCbMEHHON hopMe U C
HOTapuaibHbIM 3aBepeHuneM. Npn aTom cornacHo n. 1 cT. 43 CK PO He pgonyckaeTcs
OOHOCTOPOHHMIN OTKa3 OT UCMOJIHEHNSA YCNOBUIA OOroBOopa, 04AHaKOo, BpayHbin 4OroBOp
MOXXET BbITb PACTOPrHYT UM N3MEHEH MO PeLleHnto cyaa B yCTaHOB/IeHHOM MK PO
rnopsanke pacTop)XXeHNd N U3MeHeHNsA 0OoroBopa.

He cmoTps Ha To, 4TO BpayHbIn fOroBop B POCCMNCKOM 3aKOoHOA4ATeIbCTBE COMOCTaBUM C
rpaa4aHCcKnMM O0roBopoM, OH HeceT B cebe cyliecTBeHHOe oT/inyme - B bpayHom
norosope CemMenHbIM KOLEKCOM He 3aKpenJsieHa HopMa, npegycMaTpuBaloLLas
OTBETCTBEHHOCTb 3a HapylweHune obs3aTenbcTB No 6pavyHomy gorosopy. Takmum obpasom,
AaHHasa HopMa MOXeT ObITb, KaK BKJIlOYEHa, TakK U He BKJIl0YEHa B AOr0OBOP Npu
COCTaB/NIeHUN, B TO BpeMSA Kak HapylleHne obasaTesnbCTB 0gHUM nan obonmn n3
CYynpyroB MOXeT HeCTW 3a cobon Kak MopasibHble, TakK U PUHAHCOBbIE YObITKU. ECnn Obl
3aKoHopaTeNIbCTBOM Poccmnckon denepaunm gaHHas HopMa BKJ0Yasacb B CNNCOK
obsa3aTenbHbIX, TO OpaYvHbIN LOrOBOP HE TOJIbKO Bbl onpenesnsan pexum nMmyLiecTsa
CYrNnpyros, HO 1 3aliunLLan NX NMyLLeCTBEHHbIe NMpaBa Npu 4OrOBOPHOM peXxxmnme
NMyLLLeCTBa.

Tak e, bpayHbIN LOroBOP MOXKET ObITb NPU3HaH HeAEeNCTBUTESIbHbIM MOJIHOCTbLIO NN
4YaCTUYHO B COOTBETCTBUN C OCHOBaHUAMU, NpenycMoTpeHHbiMn 'K PO angq
HefencTBuTesibHOCTN caenok n CK PO. Mpun 3ToOM «NpuU3HaHWe HefeNCTBUTENbHbIM» U



«pacTop>XeHne» OOoroBopa He ABAAIOTCA OOHUM U TEM XKe AeNCTBueM. Tak,
pacTop>XeHne ABASeTCa AOCPOYHbIM NpeKpPaLLEHNEM OENCTBUSA AOrOBOPa B OTHOLLIEHNN
BCEX JINYHbIX NMYLLIECTBEHHbIX NMpaB N 0083aHHOCTEN CynpyroB Ha byayuiee. 9TO 3HAYUT,
4YTO BCe NpaBa 1 0653aHHOCTN CyNpPYyroB OCYLLECTBASAINCb MU B 3aKOHHOM MOPSAAKE, HO
C MOMEHTa PacTOpP)XXeHNs A0roBopa yCcoBMUSA BpayHOro KOHTpPaKTa NpekpaLllaT
NencTBOBaTh.

B TO )xe BpeMs, npusHaHne 6payHoOro norosopa HeAeNCTBUTESNIbHbIM O3Ha4YaeT, YTO OH
He BJleYeT Tex NPaBOBbIX NOCNEACTBUA, HAa KOTOPbIE AaHHbLIN AoroBop 6bis1 HanpaBeH.

3aKOHHbIMW OCHOBAHMAMMN A9 NPU3HAHNSA CYA0M HEOENCTBUTENbHOCTN BpayvyHoro
norosopa cornacHo NK n CK PO asnaioTcs:

e HecooTBeTCTBME YCNOBUN AOrOBOPaA 3aKOHY U/MAN HOPMATUBHbLIM aKTaM.

e 3aKJIlo4eHNe Jorosopa HeneecnoCcobHbIM SINLOM.

e 3aKkJllo4eHNe Jorosopa, NPoTMBOpeEYaLLero OCHoBaM rnpasonopsaaka n/unm
HPaBCTBEHHOCTM.

e 3akKJ/il04eHNEe (PUKTUBHOIO 4OroBopa.

e 3aKJIl04EHME AoroBopa NoA BAUAHUEM Hacunusa, obMmaHa, yrposbl, 3abnyxxaeHun,
3JIOHAMEPEHHOr 0 CorslalleHns CTOPOH NN cTevyeHus obCcToATeNbCTB.

e 3aKJIl0YEHMNE AOroBOpa CTAaBAT OAHOIM0O U3 CynpyroB B HebnaronpusaTHoe
MoJIOXKEeHMe UM ero ycaoBusa NpoTneopeyaT OCHOBHbLIM HavaslaM CEMENHOro
3aKoHoOaTesIbCTBa.

B cny4vae npu3HaHWUS OOroBopa HEAENCTBUTESIbHBLIM, CTOPOHbLI 06513aHbl BO3BPATUTbL APYr
Apyry Bce Nosy4eHHoe Nno caenke, a B C/ly4ae HEBO3MOXKHOCTM BO3BpaTa - BOSMECTUTb B
JIeHE)XHOM JKBMBAJIEHTE, €C/IM 3aKOH He MpeayCcMaTPMBaAET UHbIX NOCAeACTBUN
HeNeNCTBUTENIbHOCTU CAENKMU.

CornacHo ctatbe 43 'K P®, gencrteme 6pavyHOro oorosopa npekpaliaeTcsd B MOMEHT
pacTop)xeHus bpaka, 3a NCKJIOYEHNEM Tex NMYHKTOB 40roBopa, KOTOPbIe OroBapuBatoT
NMYLLLECTBEHHbIE OTHOLLUEHWSA Ha Nepunop rnocne npekpaweHunsa bpaka. Tak, Hanpumep, B
bpadyHOM LoroBope MOXKeT ObITb OrOBOPEHO KAaKoe MMYLLLECTBO OTXOAUT Npu pa3Boge
Ka)XZOMYy 13 Cynpyros, n B KakoM obbeme, nmbo nonum cynpyros 6e3 ykasaHus
KOHKPETHbIX HaMMeHOBaHMN. [ToMMMO yCNOBUW pa3aenia uMyulecTsa, Ha nepmnon nocne
npekpaleHns 6paka MoXXeT ObiTb OrOBOPEHO COAEPXKAHME OAHUM MapTHEPOM APYroro,
Ha HEKOTOPbIN (PUKCUPOBAHHbLIN CPOK MO0 A0 HACTYN/IeHUSA onpefeneHHbIX 4Or0OBOPOM
yCJIOBUN.



Ha ocHoBe NMpoBeAEeHHOro NccaenoBaHUsA MOXHO CAeslaTb BbIBOO O TOM, YTO BpayHbIn
O0roBoOp B rpa>kgaHCKO-NpaBoOBON U CEMENHO-MPaBOBON CTPYKTYypax ABAAETCSA
OOCTOMNHLIM PeryasTopoM JINYHbIX UMYLLLECTBEHHbIX OTHOLLEHWA, 04HAaKO MMeeT N CBOU
HeOoCTaTKWU. Tak, HETOYHOCTb U N3NNLWHAS 0000 EHHOCTb POopMYyNMPOBOK CTaTbn 42 CK
P® B fasbHenLweM MOXXeT NPUBECTU K YBEJIMYEHUIO Yncna cyaebHbIX UCKOB, CBSAA3AHHbIX C
rnonagaHWem o4HOro U3 CyrnpyroBs B HebnaronpmaTHYO CUTyauuto No BuHe apyroro. Ho
BMeCTe C TeM, CuCTeMa 3akayeHns bpayHoro 4OroBopa MMeeT Tak XXe U CBOU
OOCTOWNHCTBA, TaKNe Kak BO3MOXXHOCTb Hanbonee ahheKTUBHO pacnops»KaTbCs
COBCTBEHHOCTHIO.

Takum obpa3oM, Npu paspeLleHnm CNopPHbIX BOMPOCOB HA TEOPETUYECKOM YPOBHE U
nopaboTke 3akoHOoLaTeNbHON 6a3bl, OpavyHbI 4OrOBOP, BEPOATHO, CTaHET CaMbIM
pacrnpoCcTpaHEeHHbIM CNOCOBOM peryanpoBaHUS JINYHbIX UMYLLLECTBEHHbIX OTHOLLIEHWUI
Cynpyros. [loroBOPHbIN peXxnumM COBCTBEHHOCTU, B CBOIO o4epeb, MO3BOJINT KaXKA0MY U3
CYnpyroB pacrnops»XaTbCs CBOUM MMYLLLECTBOM POBHO B TOW Mepe, B KOTOPOMN OHU rOTOBbI
HEeCTW JINYHYI0, @ HE COBMECTHYI0 OTBETCTBEHHOCTb.



